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MEMORANDUM
This action is before the court for judicial review of the final
deci sion of defendant Conm ssioner of Social Security denying the
applications of plaintiff Deborah Rose for disability insurance benefits

and suppl enmental security incone under Title Il and Title XVI of the
Soci al Security Act (the Act), 42 U.S.C. 88 401, et seq., and 1381 et

seq. The parties have consented to the authority of the undersigned
United States Magi strate Judge pursuant to 28 U S.C. § 636(c). (Doc.
17.)

After careful review, the court affirnms the decision of the
Comm ssi oner .

| . Backqgr ound

Plaintiff Deborah Rose is a 54-year-old woman, born on June 17,
1953. (Tr. 76.) Rose neasures 54" wth a weight that has ranged from
192 pounds to 232 pounds. (Tr. 41, 135.) Rose received a seventh grade
educati on, cannot read, and does not have a driver’s license.? (Tr. 41,

M chael J. Astrue becane the Conm ssioner of Social Security on
February 12, 2007. Pursuant to Rule 25(d)(1) of the Federal Rules of
Civil Procedure, Mchael J. Astrue is substituted as defendant in this
suit. 42 U S.C. § 405(9Q).

2 \When exam ned by her lawyer at the disability benefits hearing,
Rose stated she could not read. (Tr. 41.) \When exani ned by the ALJ,
Rose stated she could read and might pick up a newspaper sonetines.
(Tr. 53.) It seens Rose knows howto read, but because of her eyesight,
cannot see the print well enough to read. (Tr. 115.)



44.) From 1985 to 1999, she worked as hotel maid. For a fewnonths in
1999, she babysat. She has not worked any other jobs. (Tr. 41, 91,
104.)

Rose first applied for disability benefits on January 8, 2002
al l eging she becane disabled on OCctober 30, 1998. (Tr. 19.) An
adm ni strative | aw judge (ALJ) denied the application on July 17, 2003.
(Tr. 19, 55-65.) There was no subsequent appeal. (Tr. 19.)

Rose fil ed another application for disability benefits on Decenber
2, 2003, alleging she becane disabled on July 18, 2003. (Tr. 76-83.)
In her application, she conplained of |ower back pain, |eg pain, high
bl ood pressure, arthritis, and diabetes. (Tr. 79.) 1In her disability
report, Rose al so conpl ai ned of upper back pain, pain in her left knee
and left foot, and “COD,” a form of enphysema.® (Tr. 90.) Followi ng a
hearing on April 19, 2005, an ALJ denied benefits on June 15, 2005
(Tr. 16-28, 37-54). On April 26, 2006, the Appeals Council denied
plaintiff’s request for review, making the ALJ's decision the fina
deci sion of the Comm ssioner. (Tr. 7-10.)

Il. Medical History
Deborah Rose cl aims she becane disabled on July 18, 2003, at the

age of 50. (Tr. 40, 76.) Rose’'s relevant nedical history begins on
January 14, 2003, with a gal |l bl adder ul trasound perfornmed at the Myrtle
Hlliard Davis Conprehensive Health Center (Health Center). The
ultrasound revealed small echo densities al ong the gallbladder,
consistent with the presence of small nobile gallstones, confirmng the
i mpression of cholelithiasis.* The liver and pancreas appeared
unremar kable. (Tr. 142.)

3 COD likely refers to COPD, or chronic obstructive pul nonary
di sease, which was di agnosed by Dr. Haque on February 27, 2004. (Tr.
146.)

4 Cholelithiasis is the presence of concretions in the gall bl adder
or bile ducts. Stedman’s Medical Dictionary, 295 (25th ed., WIIlians
& WIkins 1990) (1911)
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On February 7, 2003, Rose visited the Health Center conpl ai ni ng of
| ower back pain and abdom nal pain. She weighed 230 pounds and had a
bl ood pressure of 130/86. (Tr. 131.)

On May 13, 2003, Rose conpl ai ned of back pain and heart burn. She
was diagnosed with hypertension and gastroesophageal reflux disease
( GERD) . She wei ghed 230 pounds and had a blood pressure of 140/90.
(Tr. 132.)

On June 30, 2003, Rose sought treatnment for a three day history of
back pain. She wei ghed 229 pounds, neasured 55", and had a bl ood
pressure of 158/82. (Tr. 133.) The next day, during a foll ow up, Rose
did not have any conplaints and reported a pain range of zero. The
notes indicate Rose was unable to either stand or sit for nore than
thirty mnutes. (Tr. 134.)

On September 11, 2003, Rose returned to the Health Center for a
refill of her nmedications. At the tinme, she wei ghed 228 pounds and had
a blood pressure of 160/98. She was di agnosed as obese and suffering
from hypertension. The notes indicated she was a snoker, but was not
suffering from shortness of breath. She was advised to quit snoking.
(Tr. 135.)

On Cctober 16, 2003, Rose conpl ained of pains in her right |eg and
upper back, across the shoul ders. She wei ghed 232 pounds and had a
bl ood pressure of 150/90. (1d.) John Hartweger, MD., noted she
suffered from hypertensi on, GERD, obesity, cholelithiasis, and tobacco
abuse. He al so diagnosed her with a new onset of type Il diabetes
mel litus, hypertensi on, chronic bronchitis, and osteoarthritis. She
recei ved a nunber of prescriptions for each diagnosis. (Tr. 136.)

On Cctober 24, 2003, Rose cane in for a followup. She weighed 224
pounds and her bl ood pressure was 140/90. The notes fromthe Health
Center indicated she was exercising nore and snoking less. (Tr. 138.)

In a social security form dated Decenber 31, 2003, Rose noted she
could not do her housework, care for the |lawn, grocery shop, or go to
the post office. She used to cook for herself, but the arthritis
prevented her from doing so anynore. Rose coul d bathe herself, but
required help ironing her clothes and conbing her hair. (Tr. 114.)



On January 27, 2004, Rose conplained of abdom nal cranping,
bl oating, and |ower back pain. On the other hand, she noted fewer
epi sodes of sharp chest pain. Dr. Hartweger diagnosed her wth
abdom nal pain, cholelithiasis, chest pain, hypertension, type II
di abetes nellitus, and insomia. (Tr. 140.)

On February 27, 2004, Rose saw Zahirul Haque, MD., a doctor
affiliated with the Forest Park Medical dinic. At the tinme, she was
conpl ai ni ng of shortness of breath, hypertension, diabetes, back pain,
and joint pain. Dr. Haque eval uated each of her ill nesses, noting that
Rose had conpl ained of shortness of breath since 2002, hypertension
since 1995, diabetes since |ate 2003, back pain since a work-rel ated
injury in 1999, and joint pain since around 1999. (Tr. 146.)

Dr. Haque noted the limtations each illness inposed. According
to Rose, she could walk only one block and clinb ten steps w thout
shortness of breath. Her back and joint painlinmted her to wal ki ng one
bl ock, standing for five mnutes, and sitting for ten m nutes. Rose
said she could lift eight pounds, but bending and squatting produced
back spasnms. She did not require any assistance in walking or with her
joint pain. She was able to perform |light housework, and had no
difficulty witing, holding a cup of coffee, or buttoning a shirt. (Tr.
146-47.)

Despite the | engthy period associ ated with each ailnment, Dr. Haque
noted Rose had never been hospitalized or to an energency room for
short ness of breath. In addition, he noted she has not visited a
chiropractor or physical therapist for her back pain, and there was no
hi story of any major surgeries. 1In general, Dr. Haque noted Rose | ooked
confortabl e and did not appear to be in any acute distress. Her speech,
hearing, and conversation all appeared normnal. At the tinme of the
exam nati on, Rose wei ghed 200 pounds, neasured 54", and had a bl ood
pressure of 150/84. (Tr. 147.)

Exam ning her lungs, Dr. Haque found no wheezing, crackles or
rhonchi.> Her back showed a slight paraspinal nuscle spasm but no
t enderness of the spine. Her circulation at the extremties | ooked

5 Rhonchi are breathing sounds that would indicate inflammtion
of the lungs. Stedman’s Medical Dictionary, 1361.
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good, with no indication of clubbing, cyanosis, or edenma. ® Exam ning
her muscul oskel etal system Dr. Haque found Rose had a normal gait and
posture. She was able to get on and off the exam nation table w thout
difficulty and noved around the room w t hout any problens. Rose had
normal bendi ng and squatting, but conpl ai ned of back pain while doing
it. Dr. Haque did not notice any joint deformty, joint swelling,
muscl e atrophy, or nuscle wasting. Her neurol ogical exam was nornal.
(Tr. 148.)

In his clinical inpression, Dr. Haque di agnosed Rose with chronic
obstructive pul monary di sease, but no wheezing or crackles. Rose was
al so diagnosed with a history of hypertensi on and di abetes, but w thout
any end organ disease. Finally, Dr. Haque noted Rose had a history of
back pain and had a slight nuscle spasm paraspinally. (Tr. 149.)

On March 8, 2004, Rose performed a series of physical novenents to
test her range of notion. The range of notion test indicated Rose had
normal grip strength, normal upper extremty strength, and normal | ower
extremty strength. The tests were perforned at the Forest Park Medi cal
Adinic. (Tr. 151-52.)

On Decenber 1, 2004 to Decenber 2, 2004, Rose was hospitalized
after conpl ai ni ng of chest pain. She was discharged wi thout restriction
and her condition was noted as stable and i nproved upon di scharge. (Tr.
153-155.) Respiratory, cardi ovascul ar, and muscul oskel et al exam nati ons
were all within normal limts. (Tr. 171A-172.)

On March 15, 2005, Dr. Hartweger provided a summary of Rose’s
medi cal history. As of March 15, her nedications included Accupril,
HCTZ, Atenolol, ducotrol XL, Cel ebrex, and Zoloft. His diagnoses were

hypertension, type Il diabetes nellitus, osteoarthritis, tobacco abuse,
and depression. Dr. Hartweger noted that he had been seei ng Rose since
Cct ober 16, 2003. In his opinion, her hypertension and di abetes were
under control, but she continued to experience hand and knee pain

stemming fromher arthritis. She also continued to snoke, producing a

6 Clubbing is the broadening of the fingers or toes. Cyanosis
occurs when the skin beconmes purple and blue due to deficient
oxygenation of the blood. Edema is an accunulation of watery fluid in
cells, tissues, or cavities. Stedman’s Medical Dictionary, 320, 383,
489.
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chronic cough and shortness of breath. She still slept poorly, he
noted. In his opinion, the respiratory problens and chronic joint pain

combined to limt her mobility and endurance. In light of her

i npai rments, Dr. Hartweger concluded Rose could not perform sustained

full-time enployment. Hi s reasoning was quite terse. “No. See Above,”

Dr. Hartweger wote, explaining why he believed Rose could not perform
full-time enploynent. (Tr. 198.)

On Novenber 21, 2005, Dr. Hartweger elaborated on his previous
statenments, providing another sunmary of Rose’s nedical history. 1Inhis
new summary, Dr. Hartweger enphasized Rose’s nental state. He listed
depression as the first diagnosis and Zoloft as the first nedication.

(Tr. 207.) In his Mrch 2005 summary, Dr. Hartweger had I|isted
depression and Zoloft last. (Tr. 198.) He also nentioned that Rose was
severely depressed, suffering nood swi ngs and crying spells, when he net
with her on Cctober 12, 2005. (There is no contenporaneous report of
this Cctober 12 visit in the record.) As a result, Dr. Hartweger
concl uded that Rose could not perform conpetitive full-tinme enploynent
“due to both her nental state and physical condition.” That said, Dr.
Hartweger still thought Rose could possibly work four hours a day within
an ei ght-hour workday. (Tr. 207.)

Mental Health History
On July 19, 2004, Rose sought psychiatric and support services at
the Hopewell Center. (Tr. 187.) She reported difficulty sleeping,
paci ng, headaches, and trouble with bronchitis and di abetes. (Tr. 188.)
Rose denied receiving any previous psychiatric services. (Tr. 189.)
Rose was di agnosed with maj or depressive disorder and prescribed Paxil
and Desyrel. (Tr. 43.) She received a GAF score of 45. 7 (Tr. 186.)

” A GAF score, short for dobal Assessnent of Functioning, helps
summarize a patient’s overall ability to function. A GAF score has two
components. The first conponent covers synptomseverity and the second
component covers functioning. A patient’'s GAF score represents the
wor st of the two conponents. On the GAF scale, a score of 45 represents
serious synptons (such as thoughts of suicide, severe obsessional
rituals, frequent shoplifting) or any serious inpairnment in social,
occupational, or school functioning (such as the inability to make
friends or keep a job). D agnostic and Statistical Mnual of Mental

-6-



On April 12, 2005, Rose returned to the Hopewell Center. She
stated she was depressed, felt nervous, her nood varied, and she was
havi ng probl ens sl eeping. Her general appearance and behavior were
despondent . She was ultimately diagnosed with nmajor depressive
di sorder, prescribed Sertraline and Seroquel, and told to return in two
mont hs. She did not receive a GAF score. (Tr. 199-201.)

O her Prescribed Medications

On Decenber 2, 2003, Rose conpleted a disability report. In the
report she listed her prescribed nedications. Rose took Accupril,
Aspirin, and HCTZ for her bl ood pressure. She took ducotrol XL for her
di abet es and Naproxen for her arthritis. |In each case, Dr. Hartweger
provi ded the prescriptions. (Tr. 95.)

On February 27, 2004, Dr. Haque provided a past nedical history of
Rose. As part of her history, he provided a list of her prescribed
medi cations. At the time, Rose was taking Accupril, Hydrochl orot hi azi de
(HCTZ), Naproxen, and ducotrol XL. She was also taking Elavil,
Prevacid, and Atenolol. 8

On April 13, 2004, Rose conpleted a disability report appeal. In
the report, she again |isted her prescribed nedications. Rose was still
taking Accupril, Gocotrol XL, Naproxen, Prevacid, and HCTZ. 1In each
case, Dr. Hartweger provided the prescriptions. (Tr. 121.)

On March 15, 2005, Dr. Hartweger provided a summary of Rose’s
medi cal history. As of March 15, her nedications still included
Accupril, HCTZ, dGucotrol XL, and Atenol ol. She was also taking
Cel ebrex and Zoloft.® (Tr. 198.) On Novenber 21, 2005, Rose was still

Di sorders, 32-34 (4th ed., Anerican Psychiatric Association 2000).

8 Elavil is used to treat depression. Prevacid is used to treat
stomach ail ments such as GERD. Atenolol is used to treat chest pain and
hi gh bl ood pressure. http://ww. webnd. com drugs. (Last visited August
1, 2007.)

® Celebrex is an anti-inflammtory drug used to treat arthritis.
Zoloft is used to treat depression. http://ww. webnd. confdrugs. (Last
vi sited August 1, 2007.)
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taki ng the Accupril, HCTZ, ducotrol XL, Atenol ol, Cel ebrex, and Zol oft.
(Tr. 207.)

Testinony at the Hearing

At the April 19, 2005 hearing, Rose testified that her job
housekeeping required her to be on her feet for eight hours a day. The
job entailed | oading | aundry onto a cart, which could wei gh anywhere up
to twenty-five or thirty pounds. She would also have to push the
| aundry cart and her vacuum cleaner. (Tr. 42.)

In her current state, Rose explained that she could wal k no further
than a bl ock before becom ng short w nded and havi ng her knees ache.
She noted that she could stand for no nore than ten mnutes and sit for
no nore than fifteen m nutes before experiencing back pain. She could
only clinb halfway up a flight of stairs before needing rest. (Tr. 45.)
Because of her back, she could probably Iift no nore than ten pounds.
(Tr. 46-47.) She also had arthritis in her hands and knees. (Tr. 46.)

Rose testified that she is able to dress and bat he hersel f, but her
daught er and grandson perform nost of the chores; they do the |aundry,
cl ean the house, cook and buy groceries, and care for the lawn. (Tr.
47, 51-52.) At the hearing, Rose noted that she had no present incone.
Her son and daughter pay for her electricity, while food stanps help
cover her groceries. She received unenploynent benefits in 1998 and
1999. (Tr. 52.)

Rose used to attend church regularly, but rarely goes any |onger.
(Tr. 47.) Ever since her children' s deaths, she has felt depressed
She cries often and prefers to be by herself. (Tr. 48.) At one point,
she tried to hurt herself. (Tr. 48-49.) Rose takes Paxil and Desyre
for her depression. (Tr. 43.)

Typical ly, Rose awakes at 7:30 or 8:00 in the norning. She tries
to go to bed around 10:00 at night, but between her anxiety and back
probl ens, often has trouble sleeping. (Tr. 49-51.)

111, CGeneral Legal Principles

The court’s role on judicial review of the Conm ssioner's decision
is to determ ne whether the Conm ssioner’s findings are supported by
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substantial evidence in the record as a whole. Pelkey v. Barnhart, 433
F.3d 575, 577 (8th Gr. 2006). “Substantial evidence is relevant
evi dence that a reasonable m nd would accept as adequate to support the

Comm ssioner’s conclusion.” [d. |In determ ning whether the evidence
is substantial, the court considers evidence that detracts from as well
as supports, the Conmm ssioner's decision. See Prosch v. Apfel, 201 F. 3d
1010, 1012 (8th Cr. 2000). As long as substantial evidence supports
the decision, the court may not reverse it nerely because substanti al

evi dence exists in the record that would support a contrary outcone or
because the court would have decided the case differently. See
Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th Gr. 2002).

To be entitled to disability benefits, a claimant nust prove he is

unable to perform any substantial gainful activity due to a nedically
determ nabl e physical or mental inpairment that would either result in
death or which has lasted or could be expected to last for at |east 12
nonths. See 42 U.S.C. 88 423(a)(1)(D), (d)(1)(A), 1382c(a)(3)(A. A
five-step regulatory franework governs the evaluation of disability in
general. See 20 C. F.R 88 404. 1520, 416.920; see al so Bowen v. Yuckert,
482 U. S. 137, 140-42 (1987) (describing the five-step process); Fastner
v. Barnhart, 324 F.3d 981, 983-84 (8th Gr. 2003). |If the Conm ssioner
finds that a claimant is disabled or not disabled at any step, a

decision is made and the next step is not reached. 20 CFR 8
404. 1520(a) (4) .

Here, the Comm ssioner determned that plaintiff pmaintained the
residual functional capacity (RFC) to perform light work, and could
perform her past relevant work. The burden remains on plaintiff to
prove she is unable to perform her past relevant work. Eichel berger v.
Barnhart, 390 F.3d 584, 591 (8th GCir. 2004).

V. Decision of the ALJ
On June 15, 2005, the ALJ found that Rose was not disabled within
t he nmeaning of the Social Security Act. (Tr. 28.) The ALJ noted that
Rose suffered from several ailnents - chronic obstructive pul nonary

di sease, mld degenerative joint disease of the hips and | unbar spine,
obesity, major depressive di sorder, hypertension, diabetes nellitus, and
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gastroesophageal reflux disease - and these ail nents coul d be consi dered
severe. (Tr. 23, 27.) Al t hough severe, the ALJ noted that Rose’s
ai l ments woul d not prevent her from perform ng her past relevant work.
The ALJ believed Rose’'s allegations regarding her Iimtations were not
conpletely credible and found that she naintained the residua
functional capacity (RFC) to lift twenty pounds occasionally and ten
pounds frequently. Rose could also stand or wal k nore than six hours
in an eight-hour workday (with normal breaks) and sustain nore than
sinmple work activity. Rose’ s past work as a housekeeper fell wi thin her
RFC. (Tr. 28.)

In reaching these findings, the ALJ favored the opinions of Dr.
Haque over those of Dr. Hartweger. According to the ALJ, Dr. Haque’'s
opi ni ons were supported by clinical signs, synptons, and ot her objective
medi cal findings contained in the record. Meanwhile, Dr. Hartweger’s
opi ni ons were concl usory, unsupported by any objective clinical findings
or expl anati ons. More to the point, the ALJ found Dr. Hartweger's
conservative treatment of Rose contradicted his opinions concerning her
work ability. (Tr. 24.)

The ALJ al so discredited sone of Rose’s own testinony. First, the
ALJ did not believe Rose’ s physical ailnents were as disabling as she
mai nt ai ned. Rose could live and function independently. Her doctors,
treating and otherw se, had not placed any specific |ong-term or work-
related restrictions on her activities. Any limtations on her daily
activities seemed a matter of personal choice. (Tr. 25.)

Second, the ALJ did not believe Rose’s conditions and pain were as
severe as she naintained. Rose had never required energency room
treatment, hospitalization, surgery, or physical therapy for any of her
al l eged ail nents. The ALJ also noted that Rose was not taking any
strong prescription pain nedication and did not require the assistance
of any orthotic devices. In his opinion, the mniml or conservative
treatment was inconsistent with any disabling condition. ( 1d.)

More specifically, the ALJ took issue with Rose’s conplaints of
breathing difficulties and hip pain. Despite the alleged breathing
difficulties, Rose continued to snoke agai nst nedical advice. She had
never been hospitalized or gone to the emergency roomfor respiratory
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di stress. Chest x-rays did not indicate any evidence of pulnonary
di sease and physical exam nations did not reveal any signs of wheezing,
rales, or rhonchi.  (Id.)

Li kewi se, physical exam nations did not produce any evidence of
joint abnormality or inflammati on. Rose had a normal gait and posture,
and could wal k wunassisted. She also had no trouble bending or
squatting. There were no signs of muscle atrophy or nuscle weakness,
bowel or bl adder dysfunction, or neurological deficits. The ALJ also
found that there was no objective clinical evidence of degenerative
joint disease of the hands, knees, or right ankle. (Tr. 25-26.)

The ALJ was willing to afford Rose “the benefit of the doubt,” and
find she suffered froma “severe” nental inpairnment. The ALJ found Rose
suffered from major depressive disorder, which inposed significant
mental functional limtations. Anong these limtations, the ALJ found
Rose placed mld restrictions on her daily living activities, had mld
difficulties mintaining social functioni ng, and had noderate
difficulties maintaining concentration, persistence, and pace. (Tr.
24.)

That said, the ALJ still thought Rose’s nmental health probl ens were
exaggerated. Rose had never sought formal treatnent froma psychol ogi st
or psychiatrist. She had never been hospitalized or sent to a crisis
center or emergency roomfor nental health issues. |In addition, Rose
had received treatnent in July 2004, yet did not return for additiona
mental health treatment until April 2005. Finally, the ALJ noted that
Rose did not have any serious deterioration in her personal hygiene,
daily activities, interests, effective intelligence, reality contact,
t hought processes, nenory, speech, npod, affect, attention span,
i nsight, judgnent, behavior patterns, or notor activity. (Tr. 26.)
None of the objective nedical evidence indicated Rose’'s nental health
significantly inpaired her ability to think, understand, renenber,
comuni cate, concentrate, get along with others, handle normal work
stress, or carry out detailed instructions. (Tr. 25, 26.) As aresult,
t he ALJ concl uded that Rose’ s depressive di sorder was not disabling, and

10 Rales is a somewhat inprecise term but generally refers to any
added sound heard during breathing. Stedman’s Medical Dictionary, 1312.
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that she had the capacity to sustain the basic nental demands of
conmpetitive, sinple work activity on a regular basis. (Tr. 25.)

The ALJ al so noted that Rose did not appear to be under any nent al
or physical distress at the hearing. Based on all these findings, the
ALJ found Rose was capable of working and was not disabled. (Tr. 26.)

V. Plaintiff's grounds for relief

Rose argues that the ALJ' s decision is not supported by substanti al
evidence. Specifically, she argues that the ALJ (1) failed to explain
why Dr. Haque’s opinion was afforded greater weight than Dr. Hartweger’s
opinion, and (2) failed to consider the effects of her depression on her
ability to work full-tine. (Doc. 18.)

VI. Di scussi on

The ALJ found Rose mamintained the RFC to lift twenty pounds
occasionally and ten pounds frequently. He also found Rose could stand
or walk nore than six hours during a normal eight-hour workday. He
bel i eved Rose could sustain nore than sinple work activity and that her
past work as a housekeeper fell within her RFC

The residual functional capacity is “the nost [a claimant] can
still do despite” his or her “physical or nmental limtations.” 20
C.F.R 8 404.1545(a); Baldwin v. Barnhart, 349 F.3d 549, 556 (8th Cr.
2003). Wien determning plaintiff’'s RFC, the ALJ nust consider “all
rel evant evidence” but ultimately, the determ nation of the plaintiff’s
RFC i s a nedical question. Lauer v. Apfel, 245 F.3d 700, 704 (8th Gr.
2001). As such, the determination of plaintiff’'s ability to function

in the workplace must be based on sone nedical evidence. Id. In
evaluating a claimant's RFC, the ALJ is not |limted to considering
medi cal evidence, but nust consider at |east sone supporting evidence
froma professional. See 20 CF.R 8§ 404.1545(3); Baldwin, 349 F.3d at
556.

1. Failure to Credit Dr. Hartweger’s Testinony
When determning the RFC, “[t]lhe opinions of the claimnt's
treating physicians are entitled to controlling weight if they are
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supported by and not inconsistent with the substantial nedical evidence
inthe record.” Stormp v. Barnhart, 377 F.3d 801, 805 (8th G r. 2004).
A treating physician’s opinions are given less weight if they are

i nconsistent with the record as a whole or if the concl usions consi st
of vague, conclusory statements unsupported by nedically acceptable

dat a. ld. at 805-06. The opinion of a consulting physician who
examnes a claimant once - or not at all - generally receives very
little weight as well. Singh v. Apfel, 222 F.3d 448, 452 (8th Grr.

2000). The ALJ nust provide reasons for the particular weight given to
a treating physician’s assessnent. 20 C.F.R 8§ 404.1527(d)(2); Singh,
222 F.3d at 452. Regardl ess of the doctor’s experience with the
patient, statenents that a cl ai mant cannot be enpl oyed count as opi ni ons
concerning the application of the statute - and not nedical opinions.

Nelson v. Sullivan, 946 F.2d 1314, 1316 (8th GCr. 1991). Opi ni ons
relating to the application of the statute are best left to the

Conm ssi oner . Krogneier, 294 F.3d at 1023.

In this case, the ALJ considered the reports of both Dr. Hartweger
and Dr. Haque. |In favoring the findings of Dr. Haque over those of Dr.
Hartweger, the ALJ noted that Dr. Hartweger’'s opinions were conclusory
and unsupported by objective clinical findings or explanations. The ALJ
properly considered and discredited the opinions of Dr. Hartweger.

Dr. Hartweger began seeing Rose in Cctober 2003 and reported seeing
her as |ate as Cctober 12, 2005. Yet, in all this tine, there is no
record of Dr. Hartweger ever performng any clinical tests on Rose. In
a recurring pattern, Rose would visit the Health Center conpl aining of
chest pains, back pains, or abdom nal pains, and Dr. Hartweger would
note his diagnosis in the Health Center records and prescribe the
appropriate nedications. Dr. Hartweger never indicated he perfornmed any
objective tests or trials to substantiate his opinions. In his March
15, 2005 summary, Dr. Hartweger concluded that Rose could not perform
sustained full-tinme enployment, yet provided no nedical evidence to
support this statenent. Afewnonths later, Dr. Hartweger still offered
no specific, concrete nedical evidence to support his conclusion that
Rose could not performher work. He sinply wote that Rose was unabl e
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to work "“at this tine due to both her nmental state and physical
condition.”

Despite those assertions, objective medical testing supported the
opposite conclusion. In his evaluation of each of her illnesses, Dr.
Haque found little objective evidence to support Rose’s allegations.
Exam ni ng her lungs, Dr. Haque found no wheezing, crackles, or rhonchi.
He noted her back showed a slight nuscle spasm paraspinally, but no
tenderness of the spine. Exam ni ng her nuscul oskel etal system Dr.
Haque found Rose had a normal gait and posture, and did not have joint
deformty, joint swelling, nuscle atrophy, or mnuscle wasting.

Further testing showed little evidence of disability. A range of
motion test indicated Rose had normal grip strength, normal upper
extremty strength, and normal |ower extremty strength. After being
hospitalized for chest pains, Rose was discharged wi thout restriction
and noted to be in stable condition. Respiratory, cardiovascul ar, and
nmuscul oskel etal exam nations were all within normal [imts.

Based on the record, there was substantial evidence to support the
ALJ' s decision to give greater weight to the opinions of Dr. Haque and
less weight to the opinions of Dr. Hartweger. There was also
substantial evidence to support the ALJ's finding that Rose had the RFC
to return to her past work on a regul ar basis.

2. Failure to Consider Rose’s Depression
The ALJ was willing to afford Rose the “benefit of the doubt” and

find she suffered from a severe nental inpairnment, nanely mgjor
depressi ve di sorder. The depressive disorder inposed significant nental
functional limtations for Rose. That said, the ALJ thought Rose was
exaggerating her nental synptons and that she still had the capacity to

sustain the basic nental demands of conpetitive, sinple work activity
on a regul ar basis.

The ALJ cl early consi dered Rose’s al l egati ons of depression and did
not commt any error in discounting them Rose cl ainmed she becane
di sabled on July 18, 2003, yet waited until July 19, 2004, to seek
psychi atric treatnent. She did not return for psychiatric treatnent
until April 12, 2005. More to the point, Rose never nentioned
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depression or any other nmental health issues in either her application
for disability benefits or her disability report. Rose was never
hospitalized or sent to an enmergency roomor crisis center for nenta

health issues. Finally, Rose never faced any serious deterioration in
her personal hygiene, daily activities, or interests. At the hearing,
she nentioned feeling depressed and apathetic, and indicated trying to
hurt herself on one occasi on. That said, the ALJ noted Rose did not
appear to be under any credi ble nmental distress during the hearing.

In her brief, Rose believes her GAF score should have received
greater weight. The ALJ did not commt error by discrediting the GAF
score. Rose received a GAF score of 45 during her first exam nation,
but did not receive a GAF score during her second visit. However, an
ALJ has the authority to afford greater weight to nmedical evidence and
testinony than to a GAF score, when the evidence so requires. See
Hudson ex re. Jones v. Barnhart, 345 F.3d 661, 666 (8th Cir. 2003).
I ndeed, the Conmm ssioner of Social Security has declined to endorse the

GAF scale to evaluate Social Security and Social Security Insurance
Clainms. Revised Medical Criteria for Evaluating Mental Disorders and
Traumatic Brain Injury, 65 Fed. Reg. 50745, 50764-65 (Aug. 21, 2000).
Based on the record, there was substantial evidence to support the ALJ' s

finding that Rose’s nmental health was not disabling, and that she had
the RFC to return to her previous work on a regul ar basis.

VII. CONCLUSI ON
For the reasons set forth above, the decision of the Comm ssioner

of Social Security is affirnmed.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on August 8, 2007.
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